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e hope you enjoy this quarterly edition of Family 
Law News. That’s partly because we work hard 
to put out a good product, but it’s also because if 

you’re peeking at somebody else’s copy, we hope you’ll 
see what you’re missing, and will want to join the Family 
Law Section.

If you’re not yet an active member of your State Bar’s Family Law Section, I 
hope you’ll stay tuned. What an amazing, talented, hard-working group of practi-
tioners we have, and with so much going on, it’s hard to keep up with it all. This 
is my brief attempt to keep you informed, and to lure you into greater involvement 
in our profession.
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 was driving to work the other day listening to the 
local news, when I heard that a certain group (I am 
not sure what group) planned to solicit support for a 

new initiative ... enact legislation to outlaw divorce. In other 
words, people who elect to marry stay married. Interesting 
concept. That would certainly reduce the caseload burdening 

our courts. That would clearly impact the economy. The family law section of the 
State Bar has over 3,000 members. If you assume the average annual income per 
member is $80,000, that would effectively save family law litigants at least $240 
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“The essence of custody is the companionship of the 
child and the right to make decisions regarding his care 

and control, education, health, and religion.” 
Justice Roger J. Traynor in Lerner v. Superior Court 

(1952) 38 Cal.2d 676, 681.

n preparing for a presentation on move-aways 
in California, I found the many published cases 
on the topic often inconsistent. With the help of 

my associate, Janet Simmonds, I thus began to chart the 
move-away cases chronologically. I drew the initial list of 
cases from an on-line article by Steven Carlson. I expand-
ed the list to include older and newer cases, and include 
cases which were not specifically about move-aways but 
which established rules impacting them.

The move-away law has of course evolved as law and 
society have changed. For example in Luck v. Luck (1892) 
92 Cal. 653, the Supreme Court held that because under 
Civil Code section156 a man was the “head of the family” 
and free to choose any reasonable place to live, it could 
not be reversible error for the trial court to permit a father 
to move with his children. But under the tender years 
doctrine women were usually awarded sole custody of 
children. Courts then applied the change of circumstances 
rule to deny modification of the initial decree. Orders 
permitting children to travel out of state for visitation with 
the non-custodial parent were often reversed as impermis-
sible changes in custody, reflecting the fact that prior to 
the passage of the uniform custody jurisdiction acts when 
children traveled out of state there was a risk that another 
action would be filed elsewhere and the children might 
not ever return. 

In 1972 the tender year’s doctrine was abolished. In 
the 1970’s, in cases such as Carney and Burchard & 
Garay, the focus was on the stability and continuity of 
existing relationships. A high standard was imposed to 
change the status quo—a showing that such a change was 
“essential or expedient” for the child. This created a situ-
ation where moves were generally permitted by custodial 
parents. While this policy might protect a father’s rights 
(as in Carney) because more women were still awarded 
custody it tended to be more favorable to women. An 
exception began to develop—alienation—as articulated 
by Ciganovich, in which the court opined that a father’s 
visitation rights are “reduced to empty pomposity” when 

California Move-Away Cases - A Chart
Michelene Insalaco 

the mother moves and where the court found clear author-
ity to change custody when visitation is being frustrated 
by a “recalcitrant mother.” 

In 1980 the Legislature amended Family Code section 
3020 (b) (then Civil Code section 4600) to expressly declare 
it to be the policy of California “to assure minor children of 
frequent and continuing contact with both parents.” This and 
other trends more encouraging of fathers’ rights led courts to 
become more protective of the rights of the non-moving par-
ent. This resulted in cases such as Carlson, McGinnis, Selzer, 
Roe, and Rosson which effectively switched the “essential or 
expedient” rule by requiring the moving parent to meet the 
burden of showing that the move was essential for the child. 
Hence from the mid-80’s through the mid-90’s moves were 
routinely disallowed.

Then came Burgess, in which the Supreme Court cor-
rected this misapplication and held that it is not for the 
moving parent to show that the move is necessary or expe-
dient for the child, but for the non-custodial parent to show 
that the move would be so detrimental for the child so as to 
warrant a change of custody. Burgess re-affirmed the earlier 
precept whereby the most critical factor is a pre-established 
custodial arrangement and the bond between the child and 
the primary caretaker / psychological parent.

However, this ruling led to an atmosphere where a cus-
todial parent could routinely move at his or her whim, at a 

I
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on the non-moving parent, adding to the total discretion in 
the hands of the particular judge deciding a case.

Layered upon the substantive rules is the question of 
when an evidentiary hearing is required. This is a key 
factor because many moves are prompted by economic 
factors, and the inability to afford to live in one of the 
most expensive states in the union. When a full evalua-
tion or trial is required, many parents simply cannot afford 
the process. Under the guidance of Brown and Yana (no 
evidentiary hearing required where the non-custodial 
parent fails to make legally sufficient showing of detri-
ment and trial would “serve no legitimate purpose”) and 
Seagondollar (order permitting move reversed where 
non-moving parent’s basic due process rights were disre-
garded) the procedural rules are more clear.

Other than assisting practitioners to see the “big pic-
ture” in the evolution of move-away law in California, 
this chart of move-away cases provides a brief overview 
of each case, and helps to identify cases that involve 
specific sub-topics such as bad-faith moves, international 
moves, and moves involving true joint custody. I hope 
you’ll find it useful in your custody practice. n

time when fathers were becoming much more involved in 
their children’s lives after separation. This arguably tipped 
the balance too far to the other extreme. When the Edlund 
& Hales court found that the move itself could not alone 
establish the detriment needed as grounds for a change of 
custody—if that were the case all moves could easily be 
barred—courts interpreted that to mean that the reasons 
for the move and the impact of the move were irrelevant, 
making it even harder for the non-moving parent to have 
any ability to stop a move.

The Supreme Court stepped in again, publishing 
LaMusga. This clarified the Edlund & Hales rule and for 
the first time laid out a clear and logical set of criteria for 
trial courts to consider in move-away cases, including the 
child’s interest in stability and continuity in the custodial 
arrangement, harkening back to the 1970’s cases such as 
Burchard & Garay. But also included are practical consid-
erations such as the distance of the move, the age of the 
child, and the child’s wishes where the child is sufficiently 
mature to have an informed opinion. LaMusga adds back 
to the analysis the reasons for the move, and also includes 
the relationship between the parents as a factor.

Have the courts now reached the right balance with 
the move-away laws? When the main consideration is the 
child’s best interests, courts have the broadest discretion, 
and their orders are effectively not appealable. This leaves 
the decision to rest virtually entirely in the hands and per-
spective of the particular judicial officer involved. And, 
for better or for worse, some judicial officers and some 
entire counties have established perspectives as being 
generally for or against move-aways.

As move-away law has evolved, so has the changed 
circumstances rule. This judge-made rule was originally 
created to “protect the court, the parties and the child from 
interminable and vexations litigation.” (Stack v. Stack 
(1961) 189 Cal.App.2d 357.) As such, any status quo was 
entitled to greater deference. Today, however, the rule 
has been nearly completely eroded. The only established 
pattern of care that gives rise to a need to show changed 
circumstances is an order that is explicitly a “final judi-
cial determination of custody,” and the rule only applies 
when custody and not visitation is sought to be changed. 
Arrangements outside of court proceedings do not qualify, 
nor do temporary orders regardless of how long they have 
been in place. Custodial arrangements resulting from 
TRO proceedings are also not sufficient. This evolution 
places most move-away cases again squarely under the de 
novo, best-interests standard, rather than placing a burden 
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 b
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 re
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 d
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.
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 c
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 b
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 c
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 c
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 d
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l p
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e 
ch

ild
.”

●

C
ha

ng
e 

in
 r

ul
e 

re
co

gn
iz

in
g 

cu
st

od
ia

l p
ar

en
t’s

 c
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 d
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l c
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t c
la

rif
ie

d 
th

at
 a

pp
el

la
te

 c
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 C
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 c
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 d
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 m
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 c
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f p
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g 
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m
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 c
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at
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l c
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f c
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 c
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 c
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r a
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 re
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o 
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 d

iff
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en
t l

oc
at

io
n,

 b
ut
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 if
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s 
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su
lt 

of
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el
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n 
w
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 th
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 p

ar
en

t, 
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e 
ch

ild
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fe
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en
t r
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de
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ng
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en
tia

l o
r 
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t f
or
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e 

w
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f t
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 th
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 c
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ng
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.)

 - 
D
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pr
ov
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 M

cG
in

ni
s, 

Se
lz

er
, R

oe
 a

nd
 R

os
so

n.
 - 

Tr
ia

l c
ou

rt 
ca
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ot
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um
e 

th
at

 m
ov

in
g 
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re

nt
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fin
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m
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e 
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t p
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itt
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t 
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e 
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 c
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n 
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t p
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m

itt
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e 
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 c
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.
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ov
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c 
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st

od
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en
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 th
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e 
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ou

ld
 b

e 
a 
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 n
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 b
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t i
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er
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e 

w
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 tr
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in

t c
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to
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.

●
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 C
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 c
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 c
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 c
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f c
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r m
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r t
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 c
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 c
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w
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e 
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 b
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C
as

sa
dy

 v
. 

Si
gn

or
el

li
49

 C
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t D
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e 
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 c
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t d
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pe
al

. N
o 

sh
ow

in
g 

of
 a

ny
 re
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d 
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ov
e 
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d 
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re
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p.

”
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l c
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t c
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 c
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 C
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l c
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 b
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r c
as

e 
to

 b
e 

re
vi

ew
ed

 u
nd

er
 B

ur
ge

ss
 s

ta
nd

ar
d.

 A
pp

el
la

te
 c
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t m
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 re
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 c
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l c
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 c
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 d
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 c
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f c
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, d
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l c
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m
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f d
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d 
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m
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pa
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 c
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, p
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 c
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t c
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ce
, d
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rd
er
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od

ifi
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 b
ee

n 
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 c
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d 

as
 w

el
l a

s 
or

de
re

d 
cu
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ot

he
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 c
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cu

st
od

y 
an

d 
ev
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 s
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w
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at
 fa
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er
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y 
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” 
to
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 o
ve
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f 
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. C
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ng
e 
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 b
y 
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e 

m
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ca
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ot
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 d
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 b

e 
al

lo
w

ed
. 

20
01

IR
M

O
 W

ill
ia

m
s

88
 C

al
.A

pp
.4

th
 

80
8

(2
nd

 D
is

t.)

Pa
rti

es
 s

ha
re

d 
tru

e 
jo

in
t c

us
to

dy
. O

rd
er

 a
llo

w
in

g 
yo

un
ge

r t
w

o 
of

 fo
ur

 c
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g 

si
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oe
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 c
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et
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. D
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. S
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 c
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 c
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 d
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at
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m

ot
he

r, 
th
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re
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ke
r, 

so
ug
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M
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l c
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rt 
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